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The opioid epidemic is a public health crisis. The
overabundance of prescription and illicit opioids has
caused a tidal wave of deaths, immense human suffering
and significant economic impact. Poor access to clinically
effective treatments for opioid use disorder (OUD), in
particular treatment with medications for opioid use
disorder (MOUDs), makes the epidemic worse. One area
that can pose a substantial barrier to receiving MOUD

is involvement with the criminal justice system. Myriad
agencies and organizations—ranging the political gamut
from the National Institutes of Health to associations
representing prison officials, from the President’s
Commission on Combating Drug Addiction and the Opioid
Crisis to both houses of Congress—have advocated for
expanded access to treatment with MOUDs for justice-
involved individuals. Nonetheless, courts, correctional
institutions, and agencies setting and enforcing conditions
of bail, probation, and parole often deny access to
treatment with MOUDs.

The legality of these denials of treatment is very much in
question. Incarcerated individuals and others entwined

in the criminal justice system who are denied access to
treatment with MOUDSs can bring suit under both the
Eighth Amendment to the Constitution and federal civil
rights laws, in particular the Americans with Disabilities
Act (ADA) and the Rehabilitation Act. Litigation advancing
these arguments is only beginning to work its way
through the courts; however, this litigation represents a
real opportunity to establish a judicial mandate for access
to treatment with MOUDSs. Although the most effective
legal theory may vary based on the particular set of

facts, the Eighth Amendment and federal civil rights laws
provide ample opportunity to challenge programs that
limit access to treatment with MOUDs! Moreover, state
and federal regulators may enforce, and in some instances
have enforced, these authorities against actors in the
criminal justice system that prevent access to treatment
with MOUDs.

In short, actors throughout the criminal justice system—
correctional institutions, courts, and other officials and
institutions that enforce the terms of bail, probation, or
parole—that prevent access to treatment with MOUDs
for individuals may be compelled to allow access to
MOUD, and at the least will face costly litigation to
maintain these prohibitions.

1 Though there may be state constitutional and statutory provisions guaranteeing access to MOUDSs, this memorandum only addresses federal constitutional and statutory arguments.
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ONE

The Need for Increased Access to MOUDs in the Criminal Justice System

More than 2 million Americans are addicted to opioids.2

Since the 1990s, the number of individuals dying from opioid
overdose, as well as the number of individuals receiving
treatment for addiction, have increased by 400 to 600
percent.® As of 2016, the Centers for Disease Control and
Prevention (CDC) estimated that the economic burden of
prescription opioid misuse alone is $78.5 billion a year, including
the costs of healthcare, lost productivity, addiction treatment,
and criminal justice involvement.* This figure stands to increase
as the opioid epidemic affects more and more Americans.

One particularly troubling aspect of the opioid epidemic is the
wave of fatal drug overdoses associated with it. In 2017, about
50,000 Americans died of opioid overdoses, making up nearly
two thirds of all fatal overdoses in the U.S.5 Opioid overdoses
have increased significantly in recent years. The rate of drug
overdose deaths involving synthetic opioids (e.g. fentanyl,
fentanyl analogs, and tramadol) increased by 88% per year
from 2013 to 2016.° Heroin overdose rates increased by 33%
per year from 2010 to 2014, and by 19% from 2014 to 2016.”
Overdoses are a significant risk for individuals with OUD.

Individuals with OUD interacting with the criminal justice
system are at an elevated risk of overdose. Experts assert that
the relative abstinence from opioid use while incarcerated
diminishes tolerance to the drugs, increasing the risk of
overdose.® In particular, individuals released from incarceration
face an extremely high risk of overdose, especially in the time
immediately after being released; individuals with OUD are
three to eight times more likely to die of an overdose in the

two weeks after their release when compared to the following
three months.® Moreover, during this initial post-release period,
individuals leaving incarceration were 40 to 130 times more
likely to die of an opioid overdose than the general population.*®
However, appropriate medical treatment reduces these risks.

Intervention with treatment using MOUDs reduces negative
consequences for individuals with OUD when they interact
with the criminal justice system. Most notably, treatment with
MOUD significantly reduces the elevated risk of overdose in
the immediate period after release. For individuals with OUD,
treatment with MOUD corresponded to a reduction in the risk
of death by 75% for all causes, and 85% for drug overdoses,
in the month following their release.’* A recent study of a
Rhode Island statewide intervention ensuring continued
access to, or initial treatment with, MOUD for incarcerated
individuals with OUD found a 60.5% reduction in post-release
deaths after implementation of the program.*? In addition to
reducing overdose risk on release, allowing continued access
to treatment with MOUD can prevent unnecessary pain

and suffering associated with forced withdrawal from these
treatments, and avoid the risk of disrupting treatment for
individuals with OUD.*® Further, research shows that treatment
with MOUDs is far more effective at managing OUD than drug
counseling without MOUDs.*4

For the reasons above, access to treatment with MOUDs for
justice-involved individuals with OUD has been embraced as a
best practice by a broad array of organizations, especially with
respect to the period of incarceration and immediately prior to
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release.’® However, experience shows that access to treatment
with MOUD can be, and often is, limited throughout interaction
with the criminal justice system. Before trial, conditions of
pre-trial release can prohibit use of MOUDs, or, if an individual
is detained before trial, he or she may be prohibited from
receiving treatment with MOUDs.** When individuals with OUD
are incarcerated, they are often denied access to treatment
with MOUDs, even as they prepare for release or parole and are
at significant risk of overdose. Last, often conditions of parole

and probation prohibit use of MOUDs.” Together, these barriers
limit access to treatment with MOUD; a 2017 study found that
only 4.6% of individuals referred to treatment for OUD from the
criminal justice system received treatment with MOUD.*® These
denials of access to treatment with MOUD endanger the lives

of individuals with OUD, expose them to unnecessary pain and
suffering, and discriminate against them in the operation of the
criminal justice system.

TWO

The Questionable Legality of Denial of Access to Treatment MOUDs

In short, the legality of denial of access to treatment with
MOUDs for individuals with OUD is in question. Across the
country, individuals with OUD, organizations advocating on
their behalf, and even the Department of Justice, have begun to
challenge policies that deny access to treatment with MOUDs
in litigation and enforcement actions.'® The outcome of these
cases is not certain, and different legal theories will apply to the
denial of access to treatment with MOUDs at different stages

in the criminal justice system. Nonetheless, these suits are not
without merit, and courts could easily find a right of access to
MOUDs for justice-involved individuals with OUD under either
the Constitution or federal civil rights laws.

a. Challenges to Denial of Access to Treatment
with MOUDs Under the Eighth Amendment

The first potential line of argument is that in denying access to

treatment with MOUDSs, correctional institutions fail to provide
adequate medical care to individuals with OUD, and thus violate
the Eighth Amendment’s prohibition on cruel and unusual
punishment. Scholars and advocates are increasingly making
this argument, noting that as our understanding of the science
of addiction evolves, the denial of access to effective and often
life-saving treatment amounts to unconstitutional cruelty.?
Although this legal theory may not apply to every interaction
with the criminal justice system,? and may face barriers to

its success even in situations where it clearly applies, courts
could still find that the Eighth Amendment requires access to
treatment with MOUDs.

i. The Eighth Amendment requires prisons and other
institutions detaining individuals to provide adequate
medical treatment

Courts have been reluctant to use the Eighth Amendment
to enforce protections for inmates, noting that “the primary
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concern of the drafters was to proscribe tortures and other
barbarous methods of punishment’? Nonetheless, the Supreme
Court has held that the Eight Amendment requires prisons to
provide adequate medical treatment to incarcerated individuals,
and has applied this requirement to state facilities through

the Fourteenth Amendment.? Further, although not explicitly
covered by the Eighth Amendment, pre-trial detainees are
entitled to similar protections.?* For a prisoner to bring a claim
of inadequate medical treatment, they “must allege acts or
omissions sufficiently harmful to evidence deliberate indifference
to serious medical needs”* The Supreme Court has noted

that only “indifference that can offend evolving standards of
decency” violates the Eighth Amendment.?

Many circuit courts have followed the Eleventh Circuit in defining
deliberate indifference to include a decision to take an easier

but less efficacious course of treatment or provision of medical
care that is so cursory as to amount to no treatment at all.?”
Circuit and district courts differ however in how they apply

this definition. Courts often avoid questioning the professional
judgment of a doctor in pursuing a particular treatment.?® Courts
have, in some instances, extended this reluctance to questioning
a physician’s choice of a particular medication, even if that choice
fell below the standard of care.?® On the other hand, where lack
of treatment or the decision to apply less aggressive treatment
fails not just the relevant standard of care but has some

further indicia of indifference, courts have entertained Eighth
Amendment challenges.>® Moreover, courts have held that, in
“institutional level challenges to prison health care, systemic
deficiencies can provide the basis for a finding of deliberate
indifference”*!

ii. Access to treatment for OUD is a serious medical need

Although the circuit courts have implemented various different
definitions of “serious medical needs,” these definitions typically
extend to psychiatric disorders in general and treatment for
OUD in particular.® The touchstone is analysis of whether

failing to address an issue presents a serious risk of harm to the
individual.*

By that standard, access to treatment for OUD is clearly a serious
medical need. For individuals with OUD not currently receiving
treatment with MOUDs, access to treatment with MOUD can
significantly reduce their elevated risk of overdose.>* Moreover,
treatment with MOUDs also reduces the risk of other accidental
deaths and exposure to infectious diseases.* For patients
currently receiving treatment with MOUDs, in addition to the
benefits provided by proper treatment, continued access to
treatment with MOUD allows them to avoid forced withdrawal
from MOUD and the significant pain associated with it. Taken
together, access to treatment with MOUD is clearly a serious
medical need.
iii. Failing to provide access to treatment with MOUDs can
demonstrate deliberate indifference that is outside
evolving standards of decency

Failing to provide access to treatment with MOUDs to
incarcerated individuals with OUD provides these individuals
with a strong argument of deliberate indifference in violation

of the Eighth Amendment. Failing to provide access to this
treatment endangers the health of individuals with OUD. As
discussed above, providing access to treatment with MOUDs
significantly reduces a risk of harm for individuals with OUD and
removing access to MOUDs mid-treatment can cause significant
and unnecessary pain. Beyond simply failing to provide

access to treatment with MOUDs in individual cases, systemic
unwillingness to provide access to these therapies, identified as
best practice, can be used to show the deliberate indifference of
this behavior. Although this argument is somewhat complicated
by the distant nature of harm avoided by treatment with
MOUDs, the Supreme Court has held that future harm from
current behavior is appropriately reviewable under the Eighth
Amendment and that “a remedy for unsafe conditions need

not await a tragic event”” * The same logic that finds failing to
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provide access to MOUDs for people with OUD is violative of the
Eighth Amendment would also require access to this treatment
in pre-trial detention.

Our evolving understanding of the benefits of treatment with
MOUDs, especially for individuals on release from incarceration,
also underscores this point. Courts have noted that “the
constitutional minimum with respect to health care has
increased over time” and now covers care that was not widely
adopted even in the recent past.” To the extent that previous
cases have found lack of access to treatment with MOUD, in
particular methadone maintenance treatment,* failed to rise
to the level of deliberate indifference, as our understanding

of the impact of treatment with MOUDSs on overdose rates

has expanded, the failure to provide access to this treatment
more clearly violates our standards of decency. We have come
to understand that releasing an individual with OUD from
prison without at least access to treatment with MOUDs is

like releasing them in the middle of a minefield, significantly
increasing their risk of injury or death; failing to take steps

to reduce those risks shows deliberate indifference to their
medical needs.

Providing only counseling for OUD and/or medications that treat
the symptoms of withdrawal are unlikely to meet the obligation
to provide adequate medical care. It is true that courts often shy
away from second guessing treatment decisions, and are less
likely to find a violation of the Eighth Amendment where some
care has been provided. However, provision of medical care that
is so cursory as to amount to no treatment at all, or care that is
an easier but less efficacious course of treatment, can also be
found to demonstrate deliberate indifference to an individual’s
serious medical needs. Here, neither counseling alone nor
medications that treat the symptoms of withdrawal bring about
the same reductions in overdose risk or other attendant risks as
treatment with MOUDs.

Likewise, completely ignoring a treatment regime prescribed
by a physician with a treatment relationship with an individual
could rise to the level of deliberate indifference. Individuals
respond differently to MOUD treatments and some do

not respond to certain treatments at all. Therefore, MOUD
treatment is often individualized, and failing to provide that
individualized treatment could amount to no treatment at all.
Where a physician has prescribed a treatment with a specific

MOUD, the failure to provide that treatment could satisfy the
deliberate indifference standard. For example, a federal district
court judge in Massachusetts has found that a prison policy that
only provided depot naltrexone, instead of allowing continued
treatment with methadone as prescribed by the individual’s
physician, likely violated the Eighth Amendment.*

iv. Challenges to denial of access to treatment with
MOUDs under the Eighth Amendment have a significant
likelihood of success

Although courts have shown a reluctance to require a particular
type of treatment for justice-involved individuals, litigants can
marshal strong arguments that failing to provide access to
MOUDs is a form of cruel and unusual punishment prohibited
by the Eighth Amendment. This is especially true for individuals
who are incarcerated or in pre-trial detention, though may also
apply to conditions of parole or other release. Even if courts

are unwilling to accept this argument however, or are unwilling
to apply it to conditions of release, litigants may also advance
challenges under federal civil rights legislation.

B. Challenges to Denial of Access to Treatment
with MOUDs Under Federal Civil Rights Laws

In addition to constitutional claims, justice-involved individuals
with OUD who are denied access to treatment with MOUDs
may also pursue claims under the ADA and the Rehabilitation
Act. These laws have a broader application than the Eighth
Amendment and more clearly apply to terms of release relating
to bail, probation, or parole. Those advocating criminal justice
reform have long considered this legal approach to protect
individuals with substance use disorders in the criminal justice
system*° Since the eruption of the opioid epidemic, litigants
have asserted federal civil rights claims in suits seeking to
enforce access to treatment with MOUDs for individuals

with OUD at various stages of interaction with the criminal
justice system* The Department of Justice has also shown a
willingness to brandish the ADA to ensure access to treatment
with MOUDs, further underscoring the legitimacy of this
approach#?
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i. Federal civil rights laws prohibit discrimination by
public entities against individuals with disabilities

Federal law prohibits discrimination against individuals with
OUD by actors in the criminal justice system. Specifically,

the ADA and the Rehabilitation Act prohibit state and local
governments and programs that are federally operated

or receive federal assistance from discriminating against
individuals with disabilities.*®* The Supreme Court has held that
the ADA applies in the state prison context.** As a general
matter, the substantive standards for determining liability
under the Rehabilitation Act and ADA are the same.**

Title Il of the ADA provides that “no qualified individual with

a disability shall, by reason of such disability, be excluded

from participation in or be denied the benefits of the services,
programs, or activities of a public entity, or be subjected to
discrimination by any such entity”4¢ A qualified individual

with a disability is a person who, “with or without reasonable
modifications to rules, policies, or practices . .. meets the
essential eligibility requirements for the receipt of services or
the participation in programs or activities provided by a public
entity”4 The ADA defines “disability” as a physical or mental
impairment that substantially limits one or more major life
activities.*® People with OUD are individuals with a disability for
the purposes of the ADA and Rehabilitation Act, provided that
they are not currently using illegal drugs.*® Moreover, various
actors in the criminal justice setting, from the prisons to courts
and others setting parole and bail conditions, are covered by
the ADA or the Rehabilitation Act.>°

ii. Individuals with OUD could argue that denying access
to treatment with MOUDs violates the ADA and
Rehabilitation Act under a number of legal theories

Individuals denied treatment with MOUDs could pursue any of
the three theories of liability under the ADA and Rehabilitation
Act—disparate treatment, disparate impact, or failure to
provide reasonable accommodation (or modification).

Under a disparate treatment theory, the plaintiff claims that his
or her disability actually motivated the defendant’s conduct.>*
Disparate treatment claims under the ADA and Rehabilitation
Act are governed by the McDonnell Douglas burden-shifting
analysis used to evaluate claims of discrimination under Title
VIl of the Civil Rights Act of 1964.52 The plaintiff has the initial
burden to establish a prima facie case of discrimination, then
the defendant must provide a legitimate, nondiscriminatory
reason for the discriminatory practice, at which point the
burden shifts back to the plaintiff to show that the defendant’s
legitimate reason is in fact pretext.>

Individuals with OUD denied access to treatment with MOUDs
could establish a prima facie case of disparate treatment by
showing that they were denied access to adequate medical
treatment, i.e. treatment with MOUDs, while other, similarly
situated individuals are not denied adequate treatment.
Depending on the context, a correctional facility or court could
argue that they have a legitimate, non-discriminatory purpose
for limiting access to treatment with MOUDs, for example that
treatment with MOUDs is too costly or not feasible. However,
litigants could counter that such purposes are pretextual,
noting that treatment with MOUDs is by no means cost-
prohibitive and has been implemented by many correctional
facilities and courts.>*

A plaintiff may also argue that a government policy has a
disparate impact on individuals with a disability by having the
“effect of subjecting [them] to discrimination on the basis of
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statute.’); Thompson v. Davis, 295 F.3d 890, 898 (9th Cir. 2002) (stating that “...the parole board may not categorically exclude a class of disabled people from consideration for parole because of their disabilities,”
because parole boards “fall squarely within the statutory definition of ‘public entity’” (citing Pennsylvania Dep’t of Corrections v. Yesky, 524 U.S. 206, 210 (1999))); Due v. Board of Parole Hearings, No. CV 18-1028-
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disability” or by screening out individuals with a disability,*®
where the policy cannot be justified by necessity.*® Individuals
with OUD could argue that excluding any individuals receiving
treatment with MOUDs from particular programs (e.g. as a
condition of parole or bail) would have a disparate impact on
individuals with OUD. This would be particularly relevant in
circumstances where an institution or actor has a blanket policy
against provision of treatment with MOUDs. Public entities
could attempt to argue that cost or safety needs necessitate
prohibiting treatment with MOUD; however, as noted above,
litigants could challenge these arguments with the experience
of the myriad institutions currently allowing access to
treatment with MOUDs.

Finally, a plaintiff may argue that a public entity has refused

to provide a “reasonable modification” to its policies or rules
where such modification was needed to provide “meaningful
access to a public service”” However, the public entity need
not make modifications that would “fundamentally alter the
nature of the service, program, or activity.”*® An individual with
OUD would argue that by refusing to provide treatment with
MOUDs, the institution is failing to accommodate individuals
with OUD.

This argument is more likely to succeed when a policy
prohibiting access to treatment with MOUDs completely
ignores a specific medical recommendation for treatment

with a specific MOUD. Individual responses to different MOUD
treatments vary widely and some individuals only respond to
certain prescribed treatments. A policy that blindly applies only
one treatment likely fails to provide meaningful medical care

to those individuals who do not respond to that treatment, and
thus, does not provide a reasonable modification.>®

Institutions could counter that affording this modification
would fundamentally alter the nature of the service provided,
but it seems unlikely that a court would find the provision

of medical treatment to do so. Arguments to that extent are
rooted in the antiquated belief that treatment with MOUD is
substituting one addiction for another, and would not likely be
given weight by the courts.

Regardless of the theory of discrimination used, preventing
justice-involved individuals from using specific types of MOUD,
or limiting them to only therapies for treatment of withdrawal
symptoms, is an example of the type of discrimination

prohibited by the ADA and the Rehabilitation Act. As explained
above, individuals respond differently to MOUD treatments.
Because MOUD treatment should be individualized, failing

to provide a range of options could leave individuals without
access to reasonable or effective care. Such limited access
therefore violates the ADA, absent a strong argument that
allowing an individual to access to the MOUD that best works
for them is entirely impracticable for safety reasons, or, when
examined on an individualized basis, would fundamentally alter
the nature of a supervised release program, a facility’s health
care system, or a family court.

iii. Challenges to denial of access to treatment with
MOUDs under federal civil rights laws have a significant
likelihood of success

Even if Eighth Amendment claims are unpersuasive, the ADA
and Rehabilitation Act claims provide a strong chance of
success for justice-involved individuals with OUD challenging
policies that prohibit access to treatment with MOUDs. The
application of these federal laws is highly fact-specific; different
theories of the violation of these federal civil rights laws will
apply to different circumstances. Nonetheless, these laws
broadly apply to actors in the criminal justice system, and could
be applied to individuals with OUD and thus there are multiple
avenues for potentially successful litigation. Moreover, the
willingness of the Department of Justice to bring, or threaten
to bring, litigation under these civil rights laws underscores the
potential liability for actors that limit access to treatment with
MOUDs.

C. Individuals with OUD Will Likely Overcome
Barriers to Litigation Victories

Individuals with OUD seeking to challenge policies that deny
access to treatment with MOUDs using the legal theories
discussed above may face barriers to litigation; however, these
barriers are not likely to prevent these suits from receiving
consideration in court. Potential barriers include selection

of plaintiffs and exhaustion of administrative remedies.

With respect to plaintiff selection, often potential plaintiffs

are only incarcerated for a short period, or are affected by
pre-trial limitations that are transient in nature. However,
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Bloomberg American Health Initiative



courts have been willing to consider class action suits for Moreover, the PLRA applies only to federal challenges to

Eighth Amendment violations, which may obviate plaintiff prison conditions; it would not limit challenges to conditions of
selection concerns.®® Additionally, the Prison Litigation pre-trial release or parole. Taken together, these barriers may
Reform Act (PLRA), which requires inmates to exhaust all complicate litigation of these claims, but will not prevent courts
available administrative remedies before they may bring from considering these claims.

a suit in federal court,” may serve as a barrier.®* However,
courts have expressed a willingness to entertain class action
suits challenging health care conditions despite this barrier.%?

THREE
Regardless of The Legal Theory, Individuals with OUD Have Many Strong
Avenues to Bring Suits to Expand Access to Treatment with MOUDs

The legality of denial of access to treatment MOUDs to system. As noted above, treatment with MOUDs is broadly
individuals with OUD when incarcerated, or as a condition of seen as the standard of care and has been embraced by a
parole or other release, is very much in question. Although wide-ranging array of decision makers across the political
challenges to these practices have only begun to work their spectrum. Entities continuing to refuse to provide access
way through the legal system, and face barriers to being to this treatment risk falling behind the times, being forced
adjudicated, courts could well interpret the Constitution to implement court-mandated reforms, and facing costly
and federal law to require access to treatment with MOUD litigation from individuals with OUD, advocacy organizations,
for individuals with OUD throughout the criminal justice and the Department of Justice.

60 See Linden, supra note 20 at 254 (citing Brown v. Plata, 563 U.S. 493, 500 (2011)); Madrid v. Gomez, 889 F. Supp. 1146, 1210 (N.D. Cal. 1995)); Coleman v. Wilson, 912 F. Supp. 1282, 1316, 1319 (E.D. Cal. 1995).
61 See Prison Litigation Reform Act, 42 U.S.C. § 1997e (a).
62 See, e.g., Brown v. Plata, 563 U.S. 493, 500 (2011).
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